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Anne K. Quinlan mienkins@mayerbrown. com
Acting Secretary o
Surface Transportation Board ENTroceeding®
395 E Street, SW offioe 003
Washington, DC 20423-0001 : sgp 11 2009
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Re:  STB Docket No. AB-167 (Sub-No. 1190X) pub\lcw

Consolidated Rail Corporation—Abandonment
Exemption—In Hudson County, NJ

Dear Secrétary Quinlan:

Enclosed for filing in the above-captioned proceeding are the original and ten copies of
“Reply of Consolidated Rail Corporation to Offerors’ Answer to Show Cause Order.” Also
enclosed is a CD containing the text of the brief and attached statements and a CD containing the
oversized color map attached as Exhibit A to the Ryan statement. Please stamp the extra copy of
the filing and return it with our representative.

We were advised by telephone by Eric Strohmeyer on September 9 that he intended to
file a “supplemental” pleading that he would e-mail to me on September 9. He did not do so. At
close of business on September 10, he e-mailed me to say that he was electronically filing a
supplemental pleading with the Board and he purported to attach a copy of that filing. The only
attachment to his e-mail, however, was a cover letter to the Board that indicated he was filing a
“Motion to Amend and Modify the Offer of Financial Assistance” and a “Request for Extension
of Time.” I immediately e-mailed Mr. Strohmeyer that we had only received the cover letter.

He did not respond. Also, as of noon on September 11, there was no filing by Mr. Strohmeyer
shown on the Board’s website.

Conrail cannot respond to a pleading it has not seen. If and when we receive Mr.
Strohmeyer’s pleading, we will address it promptly.

Sincerely yours,

RMlJ/bs
Enclosures

cc: Eric Strohmeyer
James Riffin

Mayer Brown LLP operates in combination with our associated English limited liability partnership
and Hong Kong partnership (and its associated entities in Asia).
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB NO. AB 167 (SUB-NO. 1190X)

CONSOLIDATED RAIL CORPORATION - ABANDONMENT EXEMPTION - IN
HUDSON COUNTY, NEW JERSEY

NOTICES OF EXEMPTION

REPLY OF CONSOLIDATED RAIL CORPORATION

TO OFFERORS’ ANSWER TO SHOW CAUSE ORDER
Pursuant to the Order of the Director, Office of Proceedings, served August 12, 2009
(hereinafter “Order to Show Cause”), Consolidated Rail Corporation (“Conrail”) hereby replies
to the “Answer to Board’s 8/12/09 Show Cause Order (“Answer”) filed by James Riffin and Eric
Strohmeyer (hereinafter collectively, “Riffin”) on September 1, 2009. In his Answer, Riffin
attempts to sh0\|7v why the Board should not exempt from 49 U.S.C. § 10904 the portion of the
Lehigh Valley Main Line (“the Line” or “Parcel C”) for which Riffin claims to have filed an

offer of financial assistance (“OFA”).!

! The portion of the Line sought by Riffin has been designated as “Parcel C.” Riffin’s OFA for
this parcel should be rejected at the outset because it is not supported by a timely notice of intent
to file an OFA. See 49 C.F.R. § 1152.27(c)(2)(i). The only timely OFA notice of intent in this
case was made by CNJ Rail Corporation (“CNJ”). See CNJ Rail Corporation’s “Notice of Intent
to File an Offer of Financial Assistance and Notice of Intent to Participate as a Party of Record”
(filed Nov. 19, 2008) (“CNJ Notice”). James Riffin never filed a notice of intent to file an OFA
at all, and Eric Strohmeyer filed a notice on behalf of CNJ, not in his individual capacity. See
CNJ Notice at 4 (signature block expressly stating that notice was submitted “On Behalf of CNJ
Rail Corporation™).



Riffin has failed to make the requisite showing. Specifically, Riffin h'as failed to present
competent evidence of his financial responsibility and the existence of genuine need for and an
interest in rail service on Parcel C. In addition, he has presented patently inadequate evidence
Iwith regard to other factors that the Board frequently considers in deciding whether to exempt
lines slated for abandonment from Section 10904: that is, operational feasibility, community
support, or the ability to conduct rail operations without interfering with current or planned
public-purpose uses of the Line. See, e.g., Union Pac. R.R. Co.—Abandonment Exemption—in
Lassen County, CA, and Washoe County, NV, STB Docket No. AB-33 (Sub-No. 230X), 2008
WL 4281989, at *2 (served Sept. 19, 2008) (“Lassen County”) (articulating showing required to
avoid exemption); see also CSX Transp., Inc.—Abandonment Exemption—in Glynn County, GA,
STB Docket No. AB-55 (Sub-No. 697X), 2009 WL 1967549, at *3 (served July 9, 2009)
(“Glynn County™) (same); Los Angeles County Metro. Transp. Auth.—Abandonment
Exemption—in Los Angeles County, STB Docket No. AB-409 (Sub-No. 5X), slip op. at 3 (served
June 16, 2008) (“LACMTA”) (same).

Rather, Riffin’s response to the show cause order consists of unsupported assertions of
his financial worth, undocumented claims about the interests of potential shippers in his plans,

and vague and dubious claims about operational and business plans.?

LEGAL STANDARDS

That the purpose of OFAs is to preserve freight rail service is beyond dispute. See
Borough of Columbia v. STB, 342 F.3d 222, 226 (3d Cir. 2003) (“When a carrier has applied to

abandon a rail line, ‘any person’ may file an OFA, which is an offer to purchase or subsidize a

2 Riffin also continues to assert that he is a “carrier,” despite the fact that, in the show cause
order, the Director of the Office of Proceedings specifically pointed out that the Board has made
no such determination. See Order to Show Cause at 1 n.2



rail line and so to facilitate continued freight rail service.”) (emphasis added); Kulmer v. STB,
236 F.3d 1255, 1256 (10th Cir. 2001) (firmly rejecting petitioners’ “claim [that] the STB erred in
dismissing their OFA because the OFA provisions do not expressly require the STB to consider
rail service continuation as .a factor in approving an OFA” and upholding the STB’s
consideration of future freight service as a factor 'in weighing OFAs); Redmond-Issaquah R.R.
Pres. Ass’n v. STB, 223 F.3d 1057, 1063 (9th Cir. 2)000) (“[Wle hold that the STB’s
interpretation of § 10904 as authorizing it to reject OFAs which are not intended to enable the
cont.inuation of rail transportation is reasonable.”); Roaring Fork R.R. Holding Auth—
Abandonment Exemption—in Garfield, Eagle, & Pitkin Counties, CO, 4 S.T.B. 116, 119 (served
May 21, 1999) (“Roaring Fork”) (“The OFA process is designed for the purpose of continuing to
provide freight rail service, and is not to be used to obstruct other legitimate processes of law
(whether Federal, state, or local) when continuation of such service is not likely.”), aff’d sub
nom. Kulmer v. STB, 236 F.3d 1255 (10th Cir. 2001); BNSF Ry. Co.—Abandonment
Exemption—t:n King County, WA in Matter of OFA, 3 S.T.B. 634, 636 (served Aug. 5, 1998)
(“King County”) (OFA process “envisions that a party that acquires a rail line under section
10904 will continue to provide rail service”), aff’d sub nom., Redmond-Issaquah R.R. Pres.
Ass’n. v. STB, 223 F.3d 1057 (9th Cir. 2000). i

Thus, “[i]Jt is well settled Fhat the Board need not require the sale of a line under the OFA
provisions if it determinés that the offeror is not genuinely interested in providing rail service or
that there is no likelihood of future traffic.” Union Pac. R.R. Co.—Abandonment &
Discontinuance of Trackage Rights Exemption—in Los Angeles County, CA, STB Docket No.

AB-33 (Sub-No. 265X), slip op. at 2 (footnoted omitted) (served May 7, 2008) (“Los Angeles

County™). See also Kulmer, 236 F.3d at 1257 (“It would be difficult indeed to justify a statute



that forces a rail carrier desiring to discontinue freight rail service to sell its lines solely because
a ‘financially responsible’ person offers to purchase them. Whereas a statute that forces the sale
of potentially abandoned lines to ‘financially responsible’ persons who will continue rail service
at least furthers a legitimate government interest in preserving access to, and service over, rail
lines.”); Redmond-Issaquah, 223 F.3d at 1062 (“[T]he STB must consider whether the financial
assistance being offered will enable rail transpo!rtation to be conﬁnue&.”); Roaring Fork, 4 S.T.B.
at 119-20 (“[W]hen disputed, an offeror must be able to demonstrate that its OFA is for
continued rail freight service. Where, as here, the line is not currently active, there musjt be some
assurance that shippers are likely to make use of the line if continued service is made available,
and that there is sufficient traffic to enable the operator to fulfill its commitment to provide that
service.”) (citations omitted) (quoted with approval in Borough of Columbia, 342 F.3d at 230).

In keeping with these principles, the Board has granted exemptions from Section 10904
“when the right-of-way is needed fo.r a valid public purpose and there is no overriding need for
continued rail service.” Norfolk S Ry. Co.—Abandonment Exemption—in Mecklenburg County,
NC, STB Docket No. AB-290 (Sub-No. 247X), 2004 WL 761303, at *2 (served Apr. .9, 2004).

In considering whether to grant exemptions, the Board has focused on whether traffic has
moved on the line in the recent past, whether there are any active shippers on the line, whether
the abandonment of the line might deprive rail users of rail service, the length of the line,
whether an offeror’s projections are speculative or supported by verified statements or
correspondence from shippers, and whether there are operational or commercial impediments to
the line’s ability to sustain independent operations. See, e.g., Lassen County, slip op. at 6 (served

Jan. 27, 2009) (plans for additional construction “demonstrate that the 220-foot segment cannot

stand alone as an operable line of railroad) (emphasis added); LACMTA, 2008 WL 2780653, at



- *4 (noting that Riffin, the offeror in that proceeding, had “not provided a single verified
statement from a potential shipper, or even a letter or any other tangible manifestation of intent
to use the Line” and had not supported his offer with a “meaningful business plan™); Norfolk &
W. Ry. Co.—Abandonment Exemption—in Cincinnati, Hamilton County, OH, STB Docket No.
AB-290 (Sub-No. 184X) (“Hamilton County™), slip op. at 10 (served May 13, 1998) (“We find
that the section 10502 criteria for granting an exemption from the provisions of sections 10904
and 10905 have been met. The transaction is limited in scope because the Riverfront Track is
6nly 1.5 miles long and because no shippers will lose service. No shipper has used this line for
more than 11 years and because overhead shippers have competitive routing alternatives, we find
no abuse of market power.”).
Thus, as the Director of Proceedings noted in an earlier decision in this proceeding,

[tthe OFA process is designed for the purpose of providing

continued rail service. The Board need not require the sale of a

line under the OFA provisions if it determines that the offeror is

not genuinely interested in providing rail service or that there is no

likelihood of future traffic. Any person who intends to file an

OFA should address one or more of the following: whether there

is a demonstrable commercial need for rail service, as manifested

by support from shippers or receivers on the line or as manifested

by other evidence of immediate and significant commercial need,;

whether there is community support for continued rail service; and
whether rail service is operationally feasible.

Consolidated Rail Corp.—Abandonment Exemption—in Hudson County, NJ, STB Docket No.
AB-167 (Sub-No. 1190X), slip op. at 2 (served Jan. 7, 2009) (footnote omitted). Th:: Board also
has directed applicants- to address “whether acquisition of freight operating rights would interfere
with current and planned transit services; and whether continued rail service is operationally
feasible, especially where, as here, the line to be abandoned is physically cc‘)nstrlained.”
LACMTA, slip op. at 3 (served June 16, 2008), quoted in Lassen County, 2008 WL 4281989, at '

*2.



Indeed, these principles are applicable to all OFAs, regardless of whether there is
evidence of a valid public purpose justifying an exemption from the OFA process. See Lassen
County, 2008 WL 4281939, at *2 (noting that although criteria referred to in LACMTA were
described in the context of an exemption request, “the criteria remain valid for an evaluation of
feasibility of an- OFA request”). Thus, the Board has chused on criteria like those outlined
above in cases in which the Board was considering whether to grant or deny an OFA, rather than
exempt an abandonme;xt from the OFA process. See Los Angeles County, slip op. at 2-3;
Roaring Fork, 4 S.T.B. at 116-17, 119-21; King County, 3 S.T.B. at 640-644; see also Redmond-
Issaquah R.R. Pres. Ass’n, 223 F.3d at 1064 (stating that the “critical factor” in the STB’s
rejection of OFA in King County “was the STB’s determination that future traffic on the line was
highly, if not totally, mlikely”). |

As we show below, the Line at issue here is needed for a valid public purpose, and Riffin
has failed to establish his financial responsibility and has not demonstrated that there is shipper
support or commercial need for service on the Line or that his proposal is operationally or
financially feasible. Regardless of whether the Line were ﬂeeded for a public purpose, however,
Riffin’s OFA should be rejected for failure to demonstrate either a genuine need for freight rail
service, or a genuine interest in prbviding freight rail service, or a feasible plan for providing
freight rail service.

ARGUMENT

1. The Line Is Needed For A Valid Public Purpose

As .described in the accompanying verified statement of Robert W. Ryan, essential
. portions of the parcel soug'flt by Riffin in his OFA are owned by New Jersey Transit and are used
for New Jerse}; Transit’s light rail transportation services. New Jersey Transit owns the right-of-

way from Mile Post 2.9 to 3.3.



In numerous cases, light transit service, like that provided by New Jersey Tl;ansit, has
been deemed to be a valid public purpose supporting an exemption from the OFA process. E.g,,
Norfolk S. Ry. Co.—Abandonment Exqmption—-—in Norfolk & Virginia Beach, VA, STB Docket
No. AB-290 (Sub-No. 293X), 2007 WL 3277033,'at *1, *5 (served Nov. 6, 2007) (“Norfolk &
Virginia Beach™) (creation of “light rail commuter passenger line” deemed a valid public;
purpose justifying exem;;tion from Section 109045; Norfolk S. Ry. Co.—Abandonment
Exemption—in Mecklenburg County, NC, STB Docket No. AB-290 (Sub-No. 247X), 2004 WL
761303, at-*2 (served Apr. 9, 2004) (similar).

As Riffin himself states, his operational plan—such as it is—would require that his trains
cross New Jersey Transit’s light rail tracks at Mile Post 3.0. See Riffin Answer § 40. In
addition, his operations would require crossing New Jersey Transit light rail tracks at around
Mile Post 3.9. The only way to “connect the segment from MP 3.0 to MP 4.53, to the National
Rail System” (id. at § 41) via a connection at or near Mile Post. 4.21 as contemplated by Riffn
(id. at 7 22, 24, 26, 41, 43), and then move railroad cars from Mile Post 4.21 north toward Mile
Post 3.0 would be to cross New Jersey Transit’s light rail tracks at around Mile Post 3.9. See
Ryan V.S. at | 11; see also Ex. A (map). It is inconceivable that the exte:nsive trucking and
railroad operation envisioned by Riffin, which would include crossing New Jersey Transit’s
tracks at two different points, would not substantially interfere with New Jersey Transit’s
operations.

In addition, as described in Mr. Ryan’s Verified Statement and in a March 3, 2009 letter
to Conrail from the Mayor of Jersey City (attached as Ex. B to Mr. Ryan’s verified statement),
the City of Jersey City is in the précess of acquiring through condemnation or sale in lieu of

condemnation portions of the parcel south of Linden Avenue East (at around Mile Post 4.9 and



south thereof), which the City intends to use for ofﬁce buildings for certain City agencies. In
fact, as Riffin himself notes (Answer Y 29), the City h?.s asked that he remove the portion of the
Line owned by Liberty Storage (i.e., the portion of the Line fror:n around Mile Post 4.9 to Mile
Post 5.17 from his OFA because the City intends to use the land for public purposes.‘ Riffin
(with remarkable candor) repoﬁs that his response to the City’s request consisted of several
extortionate demands, including a 10-year tax holiday for the proposed transload. Putting aside
this shameless display, which merits little response, it is clear that the City has recognized that
Riffin’s proposed transload operation will materially interfere with the public purposes pursued
by the City—a fact that Riffin not only does not dispute but attempts to exploit.

The City also is planning to use part of the parcel sought by Rifﬁn for residential
develbpment in accordance with the City’s redevelopment plans. As the Mayor of Jersey City
e.xplained in his March 2009 ietter, portions of the Line are the subject of the City’s land use
plans as set forth in a Redevelopment Plan referred to in the Mayor’s letter. See Letter from
Jerramiah T. Healy, Mayor, City of Jersey City, to John Enright, dated Mar. 3, 2009, at 2 (Ryan
V.S. Ex. B). The subject property includes significant portions of the right-of-way (extending
from around Mile Post 3.9 to around Mile Post 4.5). The City has designated PGSD LLC as the
developef for this project.3. See id As the Board recognized in Hamilton County, urban
development and redevelopment uses are valid public purposes, justifying exemption from
Section 10904. See Hamilton County, slip op. at 10.

Riffin, however, asserts that because PGSD is not a public entity, “there is no basis to
support exempting from the OFA procedures” the portions of the parcel owned by PGSD.

Answer § 37. This assertion ignores the fact that redevelopment efforts by cities often involve

3 Riffin repeatedly refers to this entity as “PDSG.”



the use of private developers, such as PGSD. Such redevelopment plans remain “valid public
purpose(s]” regardless of whether the developer is a private entity.

Thus, virtually the entirety of the parcel sought by Riffin (the former Lehigh Valley Main
Line from Mile Posts 2.9-to 5.17, except for the portion of the Line between Mile Posts 4.53 and
4.9)* are dedicated, or slated to be dedicated, to va!id public uses. Specifically, there are valid
public uses for the portions of the parcel from Mile Posts 2.9-3.3 (owned and used by New
Jersey Transit), 3.9 to 4.5 (owned by PGSD for development pursuant to Jersey City

s

redevelopment plans), and 4.9 to 5.17 (planned for condemnation or sale in lieu thereof by Jersey
City).?

The extensive rail and trucking movements contemplated by Riffin—as well as the
establishment of extensive storage points for sand that Riffin also plans—are utterly
incompatible with residential re-development. Accordingly, Riffin’s proposed OFA would
significantly interfere with the use of the right-of-way for valid public purposes.

In light of these facts, an exemption from the provisions of Section 10904 must be
granted unless Riffin has demonstrated an overriding public need for rail service on the parcel, as
well as the operational and commercial feasibility of such service, but only if Riffin also has

demonstrated that he has the requisite financial responsibility. As we now show, Riffin has not

4 As Riffin notes, the portion of the Line between Miles Posts 4.53 and 4.90 are designated as
“Parcgl A” and are not encompassed by his OFA. See Answer { 3-4, 27.

5 This leaves a stranded 0.6 mile segment (Mile Posts 3.3 to 3.9) for which there are no current
or immediately planned valid public uses. Riffin, however, has not ventured any proposal that
contemplates the provision or continuation of rail service on this segment in isolation. Even the
use of this stranded section in combination with other segments would require crossing NJT
tracks at grade at around MP 3.9, as well as Caven Point Road See Ryan V.S. at § 11; see also
Ex. A (map). There is no reason to think that NJT would tolerate such a crossing.



made any of the required showings, and thus has failed to carry his burden of showing cause why
the Line should not be exempted.

2, Riffin Has Not Demonstrated the Requisite Financial Respon;sibility

The notice of intent to file an OFA in this proceeding was submitted by CNJ Rail, an
entity that owns no rail assets and conducts no rail operations. See Maryland Transit Admin—
Pet. for Dec. Order, STB Fin. Docket No. 34975, 2008 WL 4281987, at *3 (se}fved Sept. 19,
2008). CNIJ in fact appears to have been legally dissolved.® The offer itself, however, was
submitted by Riffin and Strohmeyer, with Riffin apparently taking control of the preparation of
the Answer.

According to the Answer, \the decision to file the OFA under the names of Riffin and
Strohmeyer was prompted by their desire to avoid having to pay an attorney to represent CNJ
(see Answer J 38)—a calculation that itself does not instill much confidence in Riffin’s claim of
financial responsibility.” No doubt because CNJ itself—to the extent it exists at all—is
insolvent, Riffin has chosen not to present evidence of CN.JP’s financial ability to perform the

statutory obligations of an offeror, which include conducting rail operations for a minimum of

6 In a filing in this proceeding in April 2009, CNJ responded to Conrail’s showing that CNJ was
listed as “DISSOLVED WITHOUT ASSETS” in a report from the New Jersey State Business
Gateway Service. See Reply of CNJ Corporation (dated April 24, 2009), at 3. CNJ asserted that
the dissolution of the company resulted from a paperwork error by one of its officers, thanked
Conrail for bringing the matter to its attention, indicated that it would address the issue, and
stated that it would “gladly forward a copy” of its reinstatement certificate with its OFA.” Id A
recent check of the New Jersey State Business Gateway Service indicates that as of September
10, 2009—more than four and a half months after the April 24, 2009 CNJ reply, CNJ’s is still
listed as “DISSOLVED WITHOUT ASSETS.”

" Furthermore, Riffin’s OFA should be rejected because it is unsupported by a timely OFA
notice. See note 1, supra. The Board strictly construes the requirement for a timely OFA notice.
See, e.g., Chelsea Property Owners—Abandonment—Portion of the Consolidated Rail
Corporation’s W. 30th St. Secondary Track in New York, NY—In the Matter of Financial
Assistance, Docket No. AB-167 (Sub-No. 1094), 1993 WL 274727, at *3 (served July 22, 1993).
Only CNJ filed a timely notice, and CNJ has not filed an OFA.

10



two years. See 49 U.S.C. § 10904(f)(4)(A). Instead, Riffin bases the offerors’ claims of
financial responsibility entirely on his asserted financial resources. His putative demonstration
of financial responsibility is inadequate.

Riffin’s “evidence” of financial responsibility consists solely of unsupported assertions of
his assets and liabilities. He has provided no supporting documentation concerning the- value of
his real estate and business-related property—some ‘of which appears to be the subject of active
litigation. See Answer J 13 (referring to litigation involving “Riffin’s Allegany County, MD and
_Cockeysville, MD lines”). Thus, he presents no appraisals, no bank statements, and no
accountant’s or auditor’s statements to verify his claims. Under Board precedent, such
unsupported assertions of financial responsibility are patently insufficient. See, e.g., Norfolk S.
Ry. Co.—Abandonment Exemption—In Somerset County, PA, STB Docket No. AB-290 (Sub-
No. 305X), 2009 WL 217275) (dismissing OFA because proponent’s statement of financial
responsibility was “unsupported by concrete evidence such as income statements, balance sheets,
letters of credit, or other financial statements.”).

Moreover, even if he had presented competent evidence of financial responsibility, Riffin
has not shown that he has sufficient resources to finance the purchase, installation, and
maintenance of switches and connections, the construction and maintenance of track, and the
co;lstruction and maintenance of roads that clearly V\lrould be required by his plans for a transload.
Nor has he shown that he will be able to afford the costs associated with clearing and re-grading
the property. (As we note below, the amount of re-grading that would be required to connect the
Line to the existing National Docks line would be significant.) Finally, he has not explained how

he will be able to finance the project he envisions in this OFA along with other projects (and

litigation) in which he is engaged.

11



Thus, Riffin has failed to make the threshold showing required of all OFA offerors.

3.' Riffin Has ‘Not Demonstrated Shipper Support

In deciding whether to exempt aﬁandonments from the OFA process set forth in Section
10904, the Board has repeatedly considered whether there are shippers on the line and “whether
there is a demonstrable commercial need for rail service, as manifested by support from shippers
or receivers on the line being abandoned or as manifested by other eviden'ce of immediate and
significant commercial need.” Glynn County, 2009 WL 1967549, at *3. See also CSX Transp.
Inc.—Abandonment Exemption—in Pike County, KY, STB Docket No. AB-55 (Sub-No. 653X),
2004 WL 2030490, at * 2 (served Sept. 13, 2004) (noting, in exempting line to be sold for a
“valid public purpose,” that “there are no shippers on the. line that need continued rail service”);
Norfolk S. Ry. Co.—Abandonment Exemption—in Washington County, NC, STB Docket No.
AB-290 (Sub-No. 248X), 2004 WL 1659801, at *4 (served July 26, 2004) (in granting
exemption from Section 10904, noting that the “sole shipper on the line will continue to have
access to rai]\ service from NSR”); Central Kan. Ry., L.L.C.—Abandonment Exemption—in
Sedgwick County, KS, STB Docket No. AB-406 (Sub-No. 14X), 2001 WL 352251, at *9 (served
Apr. 10, 2001) (stating, in granting exemption of Sections 10904 and 10905, that “[s]ignificantly,
there do not appear to be any active rail shippers on the line”). _These are principles that Riffin
should know well by now, based on his past attempts at OFAs. See Los Angeles County, slip op.
at 2 (noting, in rejecting an OFA proposed by Riffin, that “[t]here are no active shippers on the
segment”); Norfolk & Virginia Beach, 2007 WL 4277423, at *2 (served Dec. 6, 2007) (focusing

on Riffin’s failure to document support for rail service from former shippers on the line).

12



Here, Riffin'has utterly failed to show that there are shippers or receivers on the parcel
who desire freight rail service. Indeed, he has admitted that he has been unable to contact the
only entity, Suydam Partners, that is even close to the parcel..See Answer q 32.

Moreover, Riffin has failed to obtain a single statement from off-line shippers that
express support for his proposal, much less commit to, route traffic over the Line if Riffin were to
obtain Parcel C through the OFA process. He also has failed to obtain a statement from Dameo
Trucking, despite the fact that, in the Show Cause Order, the Director expressly noted that one of
the shortcomings of the OFA was the failure to provide a statement from Dameo Trucking. See
Show Cause Order, slip op. at 3.

These omissions should be sufficient by themselves to torpedo Riffin’s OFA, as Riffin’s
own past history demonstrates. Thus, in Norfolk & Virginia Beach, the Board rejected a prior
Riffin OFA, noting that “[w]hile Mr. Riffin asserts that each of the shippers would like rail
service, he ha!s not provided any direct evidence from the shippers themselves to support this
assertion. There are no verified statements or letters from any of the shippers. Nor have any of
the shippers indicated to the Board that they would like continued rail service. Mr. Riffin’s
unsupported assertions about conversations that he had with former shippers are insufficient to
materially alter our conclusion in the November 2007 decision that there is no overriding public
need for freight rail service . . . .” Norfolk & Virginia Beach, 2007 WL 4277423, at *2.
Similarly, i LACMTA, the Board noted that “Riffin has not provided a single verified statement
from a potential shipper, or even a letter or any other tangible manifestation of inter;t to use the
Line, and has only offered vague claims of discussions with area businesses.” LACMTA, 2008
WL 2780653, at *4. As Yogi Berra would say, this case is “déja vu all over again.” Once again,

Riffin is trying to pass off unsupported assertions of shipper interest as evidence of commercial

13



need and shipper support. Once again, the Board should summarily reject these patently
inadequate assertions.

There are numerous other deficiencies in Riffin’s showing with regard to shipper support
and commercial need for continued freight service. In the interests of brevity, we will mention
just three of them.

First, the Board has considered whether shippers will experience a loss of freight rail
service if the OFA is not granted, and whether they have other common carrier options available
to them. See, e.g., Hamilton County, slip op. at 9 (“We also find that there is no overriding
public need for continued rail service over the Riverfront Track. The track has not been used for
more than 11 years and overhead traffic has been rerouted. No shipper will lose rail service as a
result of the abandonment.”); id. at 10 (“We find that the section 10502 criteria for granting an
exemption from the provisions of sections 10904 and 10905 have been met. The transaction is
limited in scope bécause the Riverfront Track is only 1.5 miles long and because no shippers will
lose service. No shipper has used this line for more than 11 years and because overhead shippers
have competitive routing alternatives, we find no abuse of market power.”). Here, Riffin has not
presented a shred of evidence that any shippers will be bereft of common carrie; service if his
OFA is not approved.

Second, the Board also has focused on whether a line slated for abapdonment has any
active shippers on it at all. See King County, 3 S.T.B. at 641 (refusing to credit verified
statements in part because “[nJone of the companies that submitted verified statements has ever
shipped or received traffic over this line”). Here, Riffin has presented no evidence that any of
the shippers that he has spoken with (or even identified) ever shipped or received freight over the

Line.
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And third3 the service contemplated by Riffin is highly unlikely to attract the interest of
shippers who clearly already have other transportation options. Altljxough, as noted in further
detail below, Riffin’s operational plans are quite vague and appear to be far from settled, it is
reasonably clear that all of the movements that he is contemplating will require the movement of
cars over at least two railroads (Conrail’s National Docks and Riffin’s own) and it is liicely that
many of the moves would involve more than two railroads’ lines. In addition, all of the moves
would involve trucks. See Answer 9 10. Such complicated, multi-line, muiti-modal movements
are unlikely to be attractive to shippers, especially given the short distances involved in the
overwhelming preponderance of the hauls imagined by Riffin.

In these respects, King County is particularly instructive. There, the Boa;'d considered
the expense that transloading and multi-carrier movements over short distances would involve,
concluding that this expense raised significant doubts about the offerer’s commercial projections.
See King County, 3. S.T.B. at 642. In fact, Riffin’s evidence is even weaker that the evidence
proffered in King County. The King County offeror at least submitted verified statements from
prospective shippers. Here, all we have is Riffin’s undocumented reports of conversations with
various shippers, none of whom actually committed to ship on the Line.

Moreo\ver, here, there is no evidence Riffin has approached any of the carriers or truckers
who would be involved in the multi-line, multi-qual moves in order to ascertain their rates and
whether the rail carriers would agree to grant Riffin trackage rights, which presumably would be

necessary for movements of the “unit trains” (Answer § 10) that Riffin contemplates. Absent
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such information, it is highly doub;ful that any responsible potential shipper would make any
commitment to utilize the portion of the Line sought by Riffin here.®

Accordingly, Riffin has not established that there are any shippers on tﬁe Line-, much less
that any such shippers support h.is OFA. Moreover, he has not demonstrated that there is any
significant and urgent commercial need for the seryice. For this reason, the Board should
exempt the proceeding from Section 10904.

4. Riffin Has Not Demonstrated Operational or Financial Feasibility

As noted above, an offeror must demonstrate the operational feasibility of service under
an OFA. In this regard, Riffin’s proposal suffers i"rom two distinct fatal defects.

First, the proposal is so vague that it is difficult to know what the operational plan is, or
whether there is one at all. An offeror cannot be deemed to have established operational
.feasibility by throwing vague operational scenarios against a wall and seeing if any of them stick.
But that is exactly what Riffin has done. Thus, for instance, although Riffin indicates that
switches could be installed at Mile Posts 4.21 and/or 5.17 to connect to the national railroad
.. system (see Answer Y 22, 24, 26, 28, 41, 43), it is unclear whether he has firms plans to use
either or both of the points to install a switch or switches. Similarly, it is not clear where he
plans to place transload facilities along the parcel, where he plans to build roads to provide truck
access to his proposed transload, whether he will be able to obtain trackage rights (and at what
rates) for-his unit trains moving over other railroads, and whether he will be able to work out
arrangements for his unit trains to be crewed wl;ile moving over other railroads’ tracks be

crewed.

-~

8 As we note below, the Board cannot require that carriers grant Riffin trackage rights over their
lines.
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Indeed, it is not even clear whether Riffin really is proposing to re-establish rail service
on the parcel or whether he acl:tually is just hoping to secure the right-of-way. for a storage facility
for sand and his own rail cars—a storage facility that will be served by what would really be a
private track coming off active rail lines and by trucks moving the sand from the storage facility
to other points. In the Answer, Riffin states that the “sand and stone” transported to the parcel
would be “stored” there. Answer § 10. And e;lsewhere in the Answer, he states that he wants to
store his rail cars in Jersey City (presumably on the OFA parcel) because he does not want to
store them on “Riffin’s Allegany County., MD and Cockeysville, MD lines [that] are the subject
of litigation.” Id, at § 13.°

In the face of such uncertainty about the essentials of Riffin’s operating plan, there
simply is no basis for concluding that he has met his burden as an offeror.

The second defect in his showing on operational feasibility is that his plans clearly are
not feasible and realistic. . The attached verified statements of Robert W. Ryan and Raymond
Gloede discuss these issues at length. Rather than repeat their analysis here, we will just note
that his plans appear to contemplate the crossing of other entities’ properties, including active
tracks of New Jersey Transit at two different locations, to establish connections, build rail lines,
construct roads, and conduct operations. There is no basis to conclude that other property
owners will simply acqﬁiesce in such invasions of their property, and there is no basis for the

Board to order them to do so.'°

® One would think that it should go without saying that an OFA may not be granted to assist a
judgment debtor from having his property executed upon, but perhaps the Board may need to
clarify that principle in this proceeding.

19 The fact that the property in Parcel C has been sold by Conrail subject to easements is utterly
irrelevant here. Even if Conrail had not sold the property, an exemption on the basis of a valid
public purpose for the abandoned Line would still be available. Moreover, the fact that buyers
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Moreover, as Mr. Gloede explains, there are major operational impediments to switching
trains off the National Docks Branch line to serve customers or a transload. The National Docks
line is a single-track line that carries a significant amount of traffic in both directions, and it is a
main connection to a number of industrial tracks. Through the use of signaling and a runaround
track, traffic can flow in both directions on the single-track line, but these operations require that
trains often be held on the line for considerable periods of time to allow trains to pass from the
other direction. To switch trains directly from (and to) the National Docks would tie up the line
for lengthy periods, disrupting the flows on the line, which already is extremely congested. See
Verified Statement of Raymond Gloede (“Gloede V.S.”) at § 3.

The use of the Bayonne Industrial Track (at Milepost around 4.2) would pose its own
problems because the porti;)n of the Bayonne Industrial Track at that point has an “S™ or reverse
curve. See Gloede V.S. at 4. According to Mr. Gloede, there is insufficient tangent (straight)
track between the two curves that make up the “S” curve to comply with Conrail engineeringl
standards for the insertion of a switch. /d.

In addition, if Riffin’s proposed use of unit trains (Answer § 10) requires that other
carriers grant hi-m trackage rights (and crews) for the movements to the OFA Line, the proposal
may face other insuperable obstacles. Riffin has not shown that any carriers have agreed to give
him trackage rights. Nor has he shown that there is any likelihood that they would do so, or what
such rilghts would cost. There is no basis for the Board to compel other carriers to grant trackage
rights to Riffin pursuant to an OFA. Cf Delaware & Hudson Ry. Co.—Discontinuance of

Trackage Rights Exemption—in Susquehanna County, PA and Broome, Tioga, Chemung,

have-already paid for the property reflects the buyers’ strong commitment to using the property
for public purposes.
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Steuben, Allegany, Livingston, Wyoming, Erie, and Genesee Counties, NY, STB Docket No. AB-
156 (Sub-No. 25X), 2005 WL 716001, at *2 (served Mar. 30, 2005); The Chesapeake & Ohio
Ry. Co.—Abandonment—Between Manistee and Bay View, MI and Between Traverse City and
Rennies, MI, ICC Docket No. AB-18 (Sub-No. 33F), 366 1.C.C. 53, 54 (1981). Nor, of course,
can Riffin himself compel other carriers to give him trackage rights.

Moreover, as Mr. Ryan explains, the scope of Riffin’s proposal will necessitate
substantial re-grading in order to establish connections with existing lines. Ryan V.S. at {{ 6, 10,
11. As Mr. Ryan points out, tiae National Docks line’s track at Mile 5.17 sits high on an
embankment approximately twelve feet above the grade of the OFA Line at the point where a
‘connection could be made. To connect new tracks on the OFA Line to the National Docks line, a
huge amount of fill would have to be added to raise the OFA Line to the National Docks’ track.
In addition, because only the National Docks’ track, rather than the entire National Docks’ right-
of-way at that point is elevated, fill also would need to be added to the National Docks’ right of
way. Ryan V.S. at § 6. The National Docks’ line, however, is still Conrail property, and we are
aware of no basis for com;;elling Conrail to re-grade its own line to facilitate Riffin’s OFA. In
any case, the costs of this re-grading are likely to be signiﬂcant, and we have not seen any
attempt by Riffin to account for them.

There is yet another serious operational feasibility issue that Riffin utterly ignores: his
and Strohmeyer’s lack <;f operational experience. Riffin has not shown that either‘he or
Stl.'ohmeyer has any operational experience at all. Their ability to carry out the extremely
complex operations they contemplate cannot be assumed.

Finally, it bears noting that Riffin’s financial projections are wholly insufficient. He

utterly fails to account for track, connection, and other facility maintenance costs. Indeed, he
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even ignores the upfront costs of clearing ‘and re-grading the property, constructing roads, and
laying track. As for the costs and revenues that he does project, he provides no basis for his
estimates of fixed expenses, and his revenue and expense projections appear to be predicated
upon volume estimates for which he has provided no support whatsoever.
For the foregoing reasons, it is clear that Riffin has failed to demonstrate the operational
feasibility of his OFA proposal.
CONCLUSION
Riffin has failed to discharge his duties under the Director’s order to show cause why this
proceeding should not be exempted from the requirements of Section 10904. The overwhelming
preponderance of the parcel at issue here will be used for valid public purposes, and Riffin has
not demonstrated that he has the requisite financial responsibility, that there is an overriding need
for freight service on the Line, or that the operations that he contemplates on the Line are
feasible. Accordingly, this proceeding should be exempted from Section 10904. In the
alternative, Riffin’s OFA should be rejected for failure to meet the fundamental requirements of
genuine freight rail need, interest, and feasibility required of all OFA offerors.
Respectfully submitteci,
John K. Enright
Associate General Counsel
CONSOLIDATED RAIL CORPORATION

. 1717 Arch Street, 32nd Floor
Philadelphia, PA 19103

(215) 209-5012 %

Robert M. Jenkins III
Adam C. Sloane
MAYER BROWN LLP
1999 K Street, NW
Washington, DC 20006
(202) 263-3261

Dated: September 11, 2009
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CERTIFICATE OF SERVICE
I hereby certify that on September 11, 2069, a copy of “Reply of Consolidated Rail
Corporation to Offerors’ Answer to the‘ Show Cause Order” was served by overnight mail on:
Eric Strohmeyer
81 Century Lane
Watchung, NJ 07069
' James Riffin .

1941 Greenspring Drive
Timonium, MD 21093

Robert des 111
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RYAN VERIFIED STATEMENT



BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-167 (Sub-No. 1190X)

CONSOLIDATED RAIL CORPORATION — ABANDONMENT EXPEMPTION

IN HUDSON COUNTY, NJ

VERIFIED STATEMENT OF ROBERT W. RYAN

Y.

I, Robert W. Ryan, being duly sworn and on my oath, submit this verified statement
in response to the Answer of Eric Strohmeyer and James Riffin (the “Offerors™) to the
Surface Transportation Board’s August 12, 2009 Show Cause Order in the above
captioned proceeding (the “Answer”).

1.

I was employed in the real estate department of Consolidated Rail Corporation
(“Conrail”) from June 1976 through July 2009. Prior to my employment with
Conrail, I was employed in the real estate departments of the Pennsylvania
Railroad and the Penn Central Transportation Company from 1965 to 1972. My
most recent position with Conrail was as Director of Real Estate, which I held
from October 1996 to July 31, 2009. In that capacity, I had direct responsibility
for, or was otherwise involved in, several real estate transactions affecting
portions of the rail line known as the Lehigh Valley Main (the “Line”), a portion
of which (milepost 2.9 to 5.17) is the subject of the above captioned
Abandonment Proceeding. This Verified Statement is intended only to address
those portions of the Answer that deal with the availability and feasibility of the
Offerors’ proposal to construct one or more aggregate (sand and stone)
transloading facilities, as well as railcar storage and aggregate storage facilities on
various segments of the Line. '

As noted in the Answer, in Conrail’s July 28, 2009 response to CNJ Rail’s request
for a Minimum Purchase Price, Conrail divided the Line into three parcels. The
Offerors have expressed an interest only in Parcel C, which consists entirely of
property previously sold by Conrail to third parties. The Offerors represent that
they have met with representatives of various quarries, concrete plants, and
asphalt plants who allegedly have expressed an interest in utilizing the Offerors’
proposed transloading facility. Because the Offerors failed to submit verified
statements or correspondence from any of the entities to which they refer, I cannot
gauge the extent of those entities’ interest in rail service and/or transload facilities
on the Line, but I know of no service on the line for over 20 years, and I am
unaware of any requests or demands for service on the line by any shippers during



that period. For purposes of this Verified Statement, however, I will put to one
side the question whether there is such an interest. Rather, I will focus on
whether the service and facilities proposed by the Offerors would be consistent
with current or announced public uses of the property by entities to whom various
parts of Parcel C have been sold and whether the Offerors” proposed service and
facilities are operationally feasible. As I explain below, I have concluded that the
Offerors’ proposals are inconsistent with the public uses contemplated and
planned by the current owners of portions of Parcel C and that the Offerors’ plans
- are not operationally feasible.

. As a preliminary matter, in their Answer the Offerors set forth details about their
search to determine current property owners. They present a complex and lengthy
deed analysis that I found to be difficult to comprehend, especially with respect to
sales, property ownership, and property conditions subsequent to Conrail’s sales
of portions of the Line. I believe that the best way to properly understand Parcel
C—the parcel sought by the Offerors in this proceeding—and its location relative
to other rail lines and other property is through the use of an aerial map. Such a
map not only can assist in identifying the current owners and disposition of
various portions of the parcel but also can provide important information about
how various parts of the parcel can be accessed, which is critical for assessing the
likely effects of the Offerors’ proposed service and facilities on existing and
contemplated public uses of the property. In addition, such a map can shed light
on the operational feasibility of those plans. Accordingly, attached to my Verified
Statement is an aerial map of the entirety of the Line and its immediate environs
(“Exhibit A”). To assist the Board in understanding the feasibility of utilizing the
Line or portions thereof for the purposes identified by the Offerors, Conrail has
color coded the map and labeled certain‘information. QOur intention has been to
provide a clearer (and much more accurate) overview of the Line than is set forth
in the narrative supplied by the Offerors. The portions of the Line that are color
coded in green are those portions previously sold by Conrail (Parcel C). The
portions color coded in blue are those portions still owned by Conrail (Parcels A
and B). As noted in their filings, the Offerors are only interested in the sold
portions of the Line, identified as Parcel C in their Answer and as shown on
Exhibit A attached hereto.

. As noted in the preceding paragraph, in viewing the Exhibit A map, it is important
to understand the location of the various rights of way and other rail lines in
relation to the Line. The map is labeled accordingly. Directionally, the right side
of the map is north and the left side of the map is south. The portion of the Line
at issue here lies to the west of Conrail’s National Docks Branch (“National
Docks”). There is another Conrail freight line, the Bayonne Industrial Track, that
comes off the National Docks at approximately Mile Post (“MP”’) 4.20-and
crosses the Line and then proceeds to the south, west of (but not adjacent to) the .
Line. There is also a New Jersey Transit Light Rail Line (“NJT Line”) that is to
the east of the Line, north of MP 3.9 and to the west of the Line, south of MP 3.9.



On the far right side of the map, there is another NJT Light Rail Line that crosses
under the Line running west to northeast.

. There is only one location where the Line is immediately adjacent to the National
Docks and that is at the far southern end between approximately MP 5.17 and
5.00. There is only one location where the Line is immediately adjacent to the
Bayonne Industrial Track and that is where it crosses the Line at approximately
MP 4.20. Connections to active lines at any other points would require the
Offerors to obtain rights over intervening property that is not part of the Line.
Not surprisingly, perhaps, and in possible recognition of the difficulties of
obtaining rights over intervening property that is not part of the Line, the Offerors
have discussed connections at or near the two points that I identified in the first
two sentences of this paragraph. For the reasons discussed below, I believe that
there are substantial physical, practical and legal obstacles to connecting a new
track to the active freight rail line at both these points.

. I'will first address Offerors’ proposal to connect to the National Docks at between
MP 5.00 and MP 5.17 as described in paragraph 28 of their Answer. Offerors
incorrectly state that the National Docks “crosses the Line at MP 5.17.” This is
not true. At MP 5.17 (the beginning of the portion of the Line to be abandoned),
the National Docks is adjacent to the Line but does not cross over it. More
importantly, the National Docks track (but not the entire right-of-way) sits atop a
fairly steep earthen embankment that slopes down to ground level. The track is
approximately twelve feet or more above grade of the Line at this location. In
order to connect new tracks to the National Docks at this location, approximately
twelve feet of fill would have to be placed on the Line property (that is, on Parcel
C at the point of connection) to raise it to the height of the National Docks track.
Furthermore, in order to accommodate a connection to a newly elevated part of
the Line, a portion of the Conrail National Docks right-of-way would also have to
be raised (because, as noted, only the track portion is twelve feet or more above
grade). Any change in the grade of Conrail’s property (that is, on the property
occupied by the National Docks) would, of course, require permission from
Conrail, and I am not aware of any legal obligation on Conrail’s part to grant such
permission. Because I have not seen Offerors’ cost estimate for their proposed
transloading facility, I do not know whether they have factored in the costs of re-
grading the property. I note, however, that the Offerors failed to attach to their
Answer any diagrams depicting the physical configuration of the proposed
facility.

. Moreover, as set forth in the attached letter from Jersey City Mayor Jerramiah T.
Healy to John K. Enright (attached héreto as Exhibit B), Jersey City is in the
process of acquiring through condemnation or sale in lieu of condemnation the
portion of the Line between around MP 4.9 and MP 5.17. On page 2 of his letter,
the Mayor notes that “the City does have an interest in the line south of Linden
Avenue ... for inclusion in a tract to which the City hopes to construct office
buildings into which to relocate certain City agencies.” That remains the City’s



position and, accordingly, it has passed ordinances to that effect. Consistent with
this, as the Offerors themselves note, outside counsel for Jersey City requested
that the Offerors remove this portion of the Line from their OFA since the
proposed use of the property for a transloading facility (consisting of four tracks
with 20 foot access roads) is incompatible with the public use identified and
actively being pursued by the City. Some of the property slated for development
by the City is owned by Liberty Storage and some is owned by Metro Realty
LLC. Ihave been informed that Conrail’s law department has received numerous
inquiries from real estate counsel for Liberty Storage regarding the status of this
proceeding so that Liberty may proceed with its negotiations with the City.

. The Offerors also have not presented anything approaching a detailed rail
operating plan. Merely installing a switch at adjoining active track does not
guarantee that the proposed facility can actually be served. As shown in the
Verified Statement of Ray Gloede (filed contemporaneously with this statement
as Attachment B to Conrail’s reply to the Answer), there are serious—and likely
insurmountable—obstacles to the feasibility of rail service to the Line from a
connection to the National Docks at MP 5.17.

. The other location where the Line connects or is adjacent to an active rail freight
line is at MP 4.20, where the Bayonne Industrial Track crosses the Line to
connect to the National Docks. Prior to the formation of Conrail, the current
Bayonne Industrial Track, the National Docks, and the Line were owned by the
Lehigh Valley Railroad. In 1945, the City acquired from the Lehigh Valley
Railroad portions of the Line from Chapel Avenue across Linden Avenue to the
National Docks. The Lehigh Valley reserved a fifty foot right-of-way, which
subsequently was used for the Bayonne Industrial Track. In 1966 and 1968,
Jersey City foreclosed on property owned by the Lehigh Valley Railroad north of
Chapel on either side of the Line between approximately MP 4.50 and 4.20 up to
the fifty foot right-of-way for what is now the Bayonne Industrial Track crossing.
At present, PGSD LLC, a developer designated by the City to spearhead
redevelopment efforts at and near the Line, owns the portion of the Line between
approximately MP 3.9 to MP 4.5, except for the fifty foot right-of-way, over
which it has an aerial easement for pedestrian and vehicular purposes in
connection with its development of the property. And, as noted in the letter from
Jersey City Mayor Healy to Conrail (Ex. B), the City intends to sell an adjoining
City-owned parcel to PGSD LLC for redevelopment. (In his letter, the Mayor
erroneously refers to PGSD as “P.S.G.E.”) Thus, the area surrounding MP 4.2,
where the Offerors have indicated that they may connect to the Bayonne
Industrial Track, is slated for development pursuant to the City’s redevelopment
plans. Iunderstand that the development contemplated by the City for this area
would be residential in nature. It is inconceivable that an active transloading and
sand and rail car storage operation could be compatible with such a public use of
the parcels. Thus, the Offerors’ proposal to connect to the Bayonne Industrial
Track in order to establish a transloading facility would preclude the use of this
portion of the Line for a large City sponsored residential redevelopment project or



10.

11.

projects. It also would strand two parcels owned by the City as well as properties
owned by others on either side of the Line that also are slated for the same
redevelopment. I understand that these projects are well along in the planning
stages.

In addition, the properties comprising the Line at and around MP 4.5 and MP 4.2
and the properties surrounding it are heavily wooded and well below grade at
Chapel Avenue and above grade at the Bayonne Industrial Track crossover track.
To develop the property for a transloading facility would require substantial and
expensive clearing of the property, as well as extensive re-grading of it. Again, I
do not know whether these costs have been factored into the Offerors’ business
plan. And once again, the Offerors have failed to discuss how trucks would
access the facility. Nor have they presented a rail operating plan. Moreover, as
Mr. Raymond Gloede’s Verified Statement shows, there are significant
operational constraints that would impede, if not completely foreclose, the use of
connection to and from the Bayonne Industrial Track at MP 4.2.

The Offerors also discuss the use of portions of the Line that were previously sold
to New Jersey Transit (“NJT”). They claim they had difficulty establishing what
portion of the Line NJT actually owns. Attached as Exhibit C are the two deeds

_ from Conrail (MP 2.9 to 3.1), as well as evidence of a condemnation by NJT (MP

3.1 to 3.3). The attached aerial map (Ex. A) clearly identifies those properties.
There are only two points directly adjacent to the Line where the Line can be
connected to active rail lines—around MP 5.17 and MP 4.20. In apparent
recognition of this, the Offerors have identified these points as places where
connections to active rail lines could be installed. If connections were made at
either or both of these points, however, the Offerors’ operations would materially
interfere with City plans and NJT operations and would be physically and
operationally difficult, if not impossible. If Offerors’ proposed unit trains
connected to the Bayonne Industrial Track at MP 4.2, and then moved north on
the right-of-way toward MP 2.9, as the Offerors have indicated is likely (see
Answer 7 41), they would have to cross at least one, and possibly two, sets of NJT
tracks, one at MP 3.9 and the other at MP 3.0, as well as NJT property and
facilities on the parcel between MP 2.9 and MP 3.3. At the current grade of the
parcel, diamonds would have to be installed on the NJT tracks to cross them,
which is an extremely expensive proposition and one that would not be acceptable
to NJT. In addition, at the current grade, a unit train would also have to make a
grade crossing of Caven Point Avenue at around MP 3.6. The only way to avoid
the disruptions caused by a crossing at grade of active NJT tracks and Caven
Point Avenue would be to elevate the line and build bridges, which would be
prohibitively expensive, if it could be done at all. The Offerors, however, have
not discussed whether NJT would allow them to cross NJT property and tracks
and have not explained how NJT could be compelled to do so. The Offerors also
state (Answer 9§ 40) that a diamond could be installed across NJT track at MP 3.0
in order to serve the Suydam Partners’ building. With regard to this proposal, I
note that it would encounter the same resistance from NJT as I have discussed



above and that the Offerors have admitted (Answer 9 32) that they have not even
made contact with Suydam Partners to gauge the interest of that entity in rail
service on the line. Thus, this aspect of their proposal is too speculative to merit
discussion at all.

CONCLUSION

Thus, the proposed rail and transload operation set forth by the Offerors in their
Answer clearly would interfere with public uses of the Line. It also would pose
extremely difficult, if not insuperable, operational issues. In short, the Offerors’ proposal
is incompatible with valid public purposes for the line and is operationally unrealistic.

AT )

Robert W. Ryan &
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CITY OF
JERSEY CITY

CITY HALL
JERRAMIAH T. HEALY JERSEY CITY, NJ 07302
MAYOR TEL: (201) 547-5200
FAX: (201) 547-4288
March 3, 2009 .
John Enright
Associate General Counsel

1717 Arch Street, 32™ Floor
Philadelphia, PA 19103

Re: Liberty Storage LE:C.v. Metro Realty Corp, et al. v. Consolidated Rail, et al.
Docket No. L-3309-05
File No. 0476-82105

Dear Mr. Enright:

This i§ in response to your letter of September 10, 2008, in regards to abandonment of a
portion of a rail line, Code 0501, known as the Lehigh Valley Main Line located in Jersey City,
New Jersey within the area proposed for the P.S.G.E. LLC/Chapel Hill Associates project. The
portion of rail line, Code 0501, is depicted as traversing the Blocks and Lots on the map attached
hereto as Exhibit A,

It is our understanding that prior to seeking abandonment authorization from the Surface
Transportation Board (STB), most if not all the rail was removed from the line and most if not all
the underlying right of way was sold. Please understand that the City relies on rail carriers
operating within its City limits to comply with federal abandonment licensing requirements
before they engage in de facto abandonment of rail lines. This permits the City to exercise
federal and state remedies for acquisition of rail property that are based on the assumption that -
railroads will comply with federal abandonment licensing requirements. It also ensures
compliance with environmental and historic preservation statutes.

- The City follows a pragmatic approach when it is alerted to situations where, as here, a
railroad has failed to obtain abandonment licensing authority prior to removing rail and selling
portions of a railroad right of way. Under this approach, we evaluate the sale for consistency
with local planning. As a general rule, the City will only object if there is an inconsistency or
foreclosure of comment.



!

Conrail’s abandonment of the portion of the line, north of Linden Avemie which includes the
Danforth Avenue Transit Village Redevelopment area as well as the proposed P.S.G.E.
LLC/Chapel Hill Associates project, conforms to Jersey City's existing land use plans for the
relevant area, as is demonstrated by the attached Redevelopment Plan under Exhibit B. It is our
understanding that Conrail ‘'has already sold this:.property to. P.S, G E. LLC/Chapel Hill
Associates. The City’s quasi-independent redevelopment agency (Jersey City Redevelopment
Agency) intends to sell an adjoining City-owned parcel to the same party. to facilitate
" redevelopment consistent with the City’s land use plans. Redevelopment of this portion of the
line will result in a more productive tax ratable for Jersey City, and will be consistent with City
planning objectives.

That said, the City does have an interest in the line south of Linden Avenue. In particular, the
City desires to acquire that property for inclusion in a tract to which the City hopes to construct
office buildings into which to relocate certain City agencies. It is our understanding that Conrail
has already sold that portion of the line to a third party. We are curréntly seeking to.acquire that
portion of the line from the third party. However, pending such acquisition, we must reserve our
rights to invoke the “public use condition” retnedy (49 U.S.C. 1090S) at STB, and/or to insist on
Conrail compliance with N.J.S.A. 48:12-125.1 in order to acquire the property directly from
Conrail, if we deem it necessary or prudent. While our interest in the property south of Linden
Avenue is consistent with an abandonment.authorization, nothing in this letter should be deemed
a waiver of our right to invoke either of the referenced statutes, or any related remedies, in or (in
the case of the New Jersey statute) subsequent to a federal abandonment licensing proceeding.

Thank you for this opportunity to inform Conrail of our interests and position.
Very truly yours,

/W "”
JERRAMIAH P, HEALY
MAYOR
JTH/igp

cc: - Brian O’Reilly, Business Administrator
William Matsikoudis, Corporation Counsel
Robert Byme, City Clerk
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CASE NO. 72013

TO WHOM IT MAY CONCERN:

[{HEREBY CERTIFY THAT BY THE AUTHORITY CONFERRED BY THE BOARD )

OF DIRECTORS OF CONSOLIDATED RAIL CORPORATION (CONRALL) ON
MARCH 18, 1988 TO'THE CHAIRMAN, PRESIDENT AND CHIEF EXECUTIVE
OFFICER TO CONDUCT THE BUSINESS AND AFFAIRS OF THE CORPORATION
AND TO DELEGATE SUCH AUTHORITY AS HE MAY DEEM NECESSARY, THE
CHAIRMAN, PRESIDENT AND CHIEF EXECUTIVE OFFICER DID REDELEGATE,
FOLLOWING A SERIES OF REORGANIZATIONS AND REDELEGATIONS
WITHIN CONRAIL OVER TIME, TO THE VICE PRESIDENT-LOGISTICS AND
CORPORATE STRATEGY, TO THE DIRECTOR-REAL ESTATE AND TO THE
DIRECTOR-ASSET UTILIZATION, OR ANY OF THEM, THE AUTHORITY TO
EXECUTE AND DELIVER ON BEHALF OF CONRAIL ANY AND ALL
DOCUMENTS RELATED TO THE SALE OF REAL PROPERTY UNDER

$1 MILLION PER TRANSACTION, INCLUDING TRANSACTIONS SUCH AS THE
SALE OF 1,726 ACRES, MORE OR LESS, OF THE CORPORATION'S PROPERTY
KNOWN AS PARCEL 203C, SITUATE IN THE VICINITY OF COMMUNIPAW
AVENUE, [N THE CITY OF JERSEY CITY, HUDSON COUNTY, NEW JERSEY,
FOR THE TOTAL CONSIDERATION OF $250,000 TO NEW JERSEY TRANSIT
CORPORATION (NITC), OR THE NOMINEE THEREOF.

Assistant
WILBERTA. €. JACKSON

. o m—— 1
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o RECEIVED,

THIS DEED, made the Z_ﬂjb day of _&%N%L_ , in the year of
our Lord One Thousand Nine Hundred and Ninety-six (1988),

BETWEEN CONSOLIDATED RAIL CORPORATION, a Corporation of the
Commonwealth of Pennsylvania, having an office at Two Commerce Square, 2001
Market Street, Philadelphia, Pennsylvania, 19101-1419, hereinafter referred to as the
Grantor, and NEW JERSEY TRANSIT CORPORATION, an instrumentality of-the State of
New Jersey , having a mailing addre$s of One Penn Plaza East. Newark, NJ 07105 ,
- hereinafter refen'ed to as the Grantee. :

WITNESSETH, that the sald Grantor, for and in consideration of the sum of
TWO HUNDRED FIFTY THOUSAND DOLLARS ($250,000.00) lawful money of the
United States of America, unto it well and truly paid by the said Grantee, at or before
the sealing and delivery of these presents, the receipt whereof is hereby acknowledged,
Grantor does by these presents, remise, release and forever quitclalm unto the said
Grantee, the heirs or successors and assigns of the said Grantee, all right, title and
interest of the said Grantor of, in and to the Premises as more particularly described on
Exhibit ‘A’ appended hereto and made a part hereof.

This Deed Is subject to the provisiens of an Agreement of Sale by and between
Consolidated Rail Corporation and New Jersey Transit Corporation dated August 29,
1996 goveming apportionment of environmental respansibility as between Grantor and
Grantee including Grantee's successors, assigns and grantees.

UNDER and SUBJECT, however, to (1) whatever rights the public may have to
the use of any roads, alleys, bridges or streets crossing the Premises, (2) any streams,
rivers, creeks and waterways passing under, across or through the Premises,-and (3)
any easements or agreements of record or otherwisg affecting the Premises, and to the
state of facts which a personal inspection or accurate survey would disciose, and to any
pipes, wires, poles, cables, culverts, drainage courses or systems and their
appurtenances now existing and remaining in, on, under, over, across and through the

Premiises, together with the right to maintain, repair; renew, replace, use and remove
same.

THIS INSTRUMENT is executed and dellveréd by Grantor, and is accepled by
Grantes, subject fo the covenants set forth below, which shall be deemed part of the
consideration of this conveyance and which shall run with the land and be binding upon,
and inure to the benefit of, the respective heirs, legal representatives, successors and
assigns of Grantor and Grantee. Grantee hereby knawingly, willingly, and voluntarily
waives the benefit of any rule, law, custorn, or statute of the State of New Jersey now or

hereafter in force with respect to the covenants set forth below: g $
das ACOE GE 17, (S
oonT AERHER: 8 OFFIGE
TAX REFERENCE: IS INSTRUMENT PREPARED BY:
Block 2033, Lots SA, B and Robert J. Tracy) Property Manager
8, on the Tax Maps for the Consolidated Rail Corporation
City of Jersey City, Hudson 510 Thomall Street, Suite 380
County, NY Edison, NJ 08837
CONSIRERATION: .00 EXERPT COBE: €
CHURTY SIAIE  a.p0E TOTAL
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NC 1645 ~ AFFIDAVIT OF CONSIOEAATION STATE OF NEW JERSEY ALLSTATE LEGAL

iy A Divison of All-s1a1h Imemesionat, Inc
' 1iRov 1/1/86) AFFIDAVIT OF %ﬂ%ﬁ%ﬂ EXEMPTION 8002220610 in N 8022720300
K »

‘ bDGRVS 1
mmumon
(c. 178, P. L. 1975)

'l'oBeRaeoded\an\Deedhlmnc 49, P.L. 1968, as amended by c. 225, PLIQ!S(NJSA.“‘IS-SG!N)

STATE OF NEW JERSEY
couiTy or _HUDSON }“

'(DPARWoanAanrAmsamn,4msmmm 1y

SUZARNE L. SII.VEM

Deponeat, behgdﬂymmmﬂhzwhwupmhwhumdqmsm
says that helsbe i the__ LE081 Representative of New Jersey Tramnsit Corporation
Ioior, Gracgow, Legel ﬁ—-on-.m-dmmu.n—-.-u
inadoed dated 9/37/9‘ —— . transficring reel propeny identified as Block No. K032 : I
Lot No. fﬁ,ﬁ Ml ‘ located at JE"SE.V ﬂt’: mdsﬂlum” N -m/ s, l
z - and annexed hereto.
2) CONSIDERATION (Ses Instruction #6) ' s

LF v . LEEETY WU S

mmm&muumm.mMWumuuMmdmmmﬁm
mﬁumme«wmmmmuwmmmdmmmm tenemeats or other realty, including thé teméining dmounz
of 1o which the transfer iy or which is o be axsumed and 3obe the and any other lien or encutbrance

therecn not g‘,nﬁs&dwmﬂhmmhwmumdtﬂehs -
() FULL EXEMPTION FROM FEE mmmmuwmmuwmmmmwmmww

<49, P.L. 1968, irlheﬁllmdumn(:). B:pllinln&il mmn)mm»mmmumm
New Jersey Transit Corporation is a public instrumentality of the

L S

State of Rew Jersey (MJSA 27:25-1 et seq.) |

(© PARTIAL EXEMPTION FROM FEE  NOTE: All baxes beiow apply - gramoris) only: ALL BOXES-IN APPROPRIATE
CATEGORY MUST BE CHECKED. Failare to do so will void clalm for partial exempsitn; mmﬂaﬁﬂ)
mmmmmm-mmmmmduwmmwwc 116‘&!9.. 1975 for the

following reason(s): oo
5) SENTOR CTTIZEN (Sec Instruction #8) ’ oLt

0] Grantor(s) 62 yra. of age or over.* CJ Owned and occupied by gransor(s) st time of sale. ..

One or two-family residential premises a No joint owners other than spouse or other qualified exempt owaen.
b) BLIND (See Instruction #8) ) ) :

L Granuirg) legally viind.* .- Dwummumnmdm "

One or two-family résidéntial premises. Q Nopmowmdhq&mmuoﬁspﬁﬁdwm {

DISABLED (See Inurustion #8) T

] Granworts) peimanently and wtally disabled. ® . Dwua mums)nmdm

J One or two-fmmily residential premises. {1 Not g employed.

O Receiving disability payments. .3 Nojoﬁﬁwnﬁ:&huhnwo’rafﬁ‘mﬂiﬁil‘qhmm
“0UTHE CASE GF HUSBAND AND WE, OnLY CHE . ' ..
GRANTOR NEED/!
<) LOW AND MODERATE INCOME nommlmmm

{3 Affondable Acconiing to H.U.D. Stndsnds. * ] Reserved for Oconpamey.

[ Micets Ingome Requirerments of Region. . L subject oo Resale Controls. .

d) NEW CONSTRUCTION (See Instmction #9) C

Dllnhebuwimmmt [ Not previously oceupied.

[m] Née previously used for any purpose.

mmmm-mmummmm«mwwm&awmuﬂw“ 0 o subanlted heewith in
sccondaco with the paoviaipesof . 49, P.L. 1968.

el

RAN TION
T
1. ~S1lverman;. Ms 2001 -Market; Street

-lersay Transit Corpont‘louc Two: Commerce- Sqmre

mmumwnmmumﬂmmumumm as required by law, mmmhmw
without the apirdwel of the Director. .

m-mmnhmnm

DUPLICATE — vmmnhmmhmummmmmuau;c.um-&m
TRIPLICATE — Pink copy is your fle copy.
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(1)  Grantor shall neither be liable or obligated to construct or maintain any fence or
similar structure between the Premises and adjoining land of Grantor nor shail Grantor
be liable or obligated to pay for any part of the cost or expense of constructing or
maintaining any fence or similar structusre, and Grantee hereby forever releases Grantor
from any loss or damage, direct or consequential, that may be catised by or arise-from
the lack or failure to maintain any such fence or similar structure.

(2) Grantee hereby forever releases Grantor from all liabliity for any loss or
damage, direct or consequential, to the Premises and to any buildings or improvements
now or hereafter erected thereon and to the contents thereof, which may be caused by
or arise from the normal operation, maintenancé, repair, or renewal of Grantor's
railroad, or which may be cdused by or arise from vibration resulting from the normal
aperation, maintenance, repair or renewal thereof.

(3) Grantee hereby forever releases Grantor from any liability for any loss or
damage, direct or conseqdential, which may be caused by or arise from the sliding,
shifting or movement of any part of any adjoining embankment of Grantor, or by the
drainage or saepage of water therefrom, upon or into the Premises, or upon, under.
into anything which may be erected or placed thereon.

(4.)  Grantor shall not be liable or obligated to provide lateral support for the surface
of the Premises, and Grantee waives all right to ask for, demand, recover or receive
any relief or compensation for any damage that may be caused by the sliding, shifting,
or movement of any part of the slope or embankment supporting the Premises.
‘Grantee shall use due diligence to prevent the drainage or seepage of water, or the
precipitation of snow or ice, or anything whatever, from the Premises onto, under or
upon the adjoining and adjacent lands of Grantor.

{5) In the event the tracks or land of Grantor are elevated or depressed, or the
grades of any streets, avenues, roads, lanes, highways or alleys over such railroad in
the vicinity of the Premises are changed so that they shall pass overhead or undemeath
such tracks or land, or in the event any grade crossing is vacated and closed, Grantee
forever releases Grantor from all liability for any loss or damage, direct or
consequential, caused by or arising from the separation or change of grades of such
railroad or such streets, avenues, roads, lanes, highways, or alleys, or from the vacating
and closing of-any grade crossing.

@®.) Should a claim adverse {o the title hereby quitclaimed be asserted and/or
proved, no recourse shall be had against the Grantor herein.

TOGETHER with all and singular the tenements; hereditaments and
appurtenances thereurito belonging, or in any wise appertaining and the reversion and
reversions, remainder and remainders, rents, issues and profits thereof; and all the
estate, right, title, interest, property, claim and demand whatsoever of it, the said
Grantor as well at law as in equity or otherwise howsoever of, in and to the same and
every part thereof; UNDER and SUBJECT and provided as aforesaid.

TO HAVE AND TO HOLD, all and singular the said Premises, together with the

appurtenances, unto the Grantee, the heirs. or successors and assigns of the Grantee,
forever, UNDER and SUBJECT and provided as aforesaid.

BKSF2ZLr6268



THE words "Grantor” and "Grantee" used herein shall be constryed as if they
read "Grantors™ and "Grantees”, respectively, whenever the sense of this instrument so
requires and whiether singular or plural, such words shall be deemed to include at all
times and in all cases the heirs, legal representatives-or successors and assigns of the
Grantor and Grantee. .

IN WITNESS WHEREOF, the Grantor has caused this indenture to be signed in its

BKS124P626 |



Robert W. Rya
C)

L . ofL_My Commission Expires May 31, 1999

name and behalf by its Director-Real Estate duly authorized thereunto. and has caused
its corporate seal to be hereunto affixed and attested by its Assistant Secretary, the day
arxi year first above written.

SEALED and : CONSOLIDATED RAIL CORPORATION
DELIVERED in the By:
presence of us:

Director-Real
ATTEST:

COMMONWEALTH OF PENNSYLVANIA)
: 88
COUNTY OF PHILADELPHIA )

BE IT REMEMBERED, that on this A& ‘\‘3{ day of W in the
year One Thousand Nine Hundred and Ninety-six (1896), before me; the subscriber, a
Notary Public for the Commonwealth and County aforesaid, personally appeared.Robert
W. Ryan, Director-Real Estate of CONSOLIDATED RAIL CORPORATION, the
corporate Graptor named in the within Instrument, who | am satisfied is the person who
has signed the within Instrument on behalf of said Corporation; and | having first made
known te him the contents thereof, he did acknowiedge that he signed, sealed and
delivered the same as such officer aforesaid; that the foregoing Instrument is the
voluntary act and deed of said Corporation, made by virtue of authority from its Board
of Directors; and that the full and actusl consideration paid or to be paid for the transfer
of title to realty evidenced by the within Instrument as such consideration is defined in
%12..5 1968, C. 49, Sec. i(c), is TWO HUNDRED FIFTY THOUSAND Dollars

» . NOTARIAL SEAL
hELIZABBTH C. GALLAGHER, NGtary Public
. .City of Philadeiphia, Pnila. County

BS54 2LP6262




CASE NO. 72013
DEED TO
NEW JERSEY TRANSIT CORPORATION
EXHIBIT "A”

Hudson County, New Jersey

Parcel 203C, Line Codes 0201 and 0501

MAPS reférred to in the description are on file in the. office of New Jersey
Transit Corporation, One Penn Plaza, Newark, New Jersey 07105-2246.

BEING a part or portion of the same premises which R. D, Timpany, as Trustee
of the property of the Central Railroad of New Jersey, Debtor, by Conveyance
Document No. CNJ-CRC-RP-7, dated March 30, 1976 and filed and recorded in the
Office of the Secretary of State of New Jersay, on October 12, 1978, and a part or
portion of the same premises which Robert C. Haldeman, as Trustee of the property of
the Lehigh Valley Railroad Company, Debtor, by Conveyance Document LV-CRC-RP-

'2, dated March 29, 1978 and filed and recorded in the Office of the. Secretary of State
of New Jersey on October 12, 1978 and in the County of Hudson Registrar’s office on
February 11, 1980, granted and conveyed unto Consolidated Rail Corporation.

ALL THAT CERTAIN piece or parce! of land of the Grantor, being a portion of
the line of railroad know as the Jersey Central Main Line (a.k.a. the Bayonne Industrial
Track), and identified as Line Code 0201, and a portion of the line of railroad known as
the Lehigh Valley Main Line and identified as Line Code 0501, situate in the City of
Jersey City, County of Hudson and State of New Jersey, which is bounded and
described in accordance with a Plat of Survey, identified as “GATEWAY TRANSIT
HUB, GATEWAY AREA PHASE I (COAL YARD PROPERTY), CITY OF JERSEY CITY,
COUNTY OF HUDSON, PARCEL 203C, SCALE 1° - 110", prepared by Paul J. Eniilius,
Jr. PLS, Licerise No. 37186, of the State of New Jersey, and described as follows:

~

EXHIBIT “A” CONTAINS 3 PAGES, OF WHICH THIS IS PAGE 1 OF 3.

4 .
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G’E I:In CORPORATION SN

R

Parcel No, 203C

Beginning at point, said point being the common comer for Lot 3, Block 2033, Lot 7A, Block
2033, Lot 8, Block 2033, and Lot 4 Block 2033, Thence N 64° 11' 54" E, a distance of 298.27
Mwammwammmmm(mmmmmmxma
radius ‘of 1015.80 feet, ait arc length of 229.81 feet, a chord bearing of § 85° 42' 11" Eand 2
chord length of 229.32 feet to a point, thence by s line (not tangent to the preceding arc) S 64°
11' 54" W, a distance 388.56 feet to & point, thence S 24° 29’ 39" B, a distance of 45.05 feet to a
point, thence N 84° 15 21" B, a distance of 72.75 feet to a point, thence N-66° 20' 21" E, a
distance of 107.00 feet to a point, thence S 61° 32' 23* W, a distance of 595.88 feet to a point,:
thence N 42° 30° 35° E, a distance of 274.99 feet to a point, thence, by a curve, curving to the
left, (not tangent to the preceding ling), having a sadius of 361.00 feet, an arc length of 129.21
feet, 3 chord bearing of N 0° 42' 49" E and a chord length of 128.52 feet to the point of
beginning. Containing 1,726 acres more or less. Said parcel also being Block 2033, Lot S, Lot
SA and a portion of Lot 8 in the Hudson County Tax Maps of the City of Jersey City.

Subject to all public utility easements, recorded and umrecorded affecting the herein described
premises. :

Being the same property as shown on a map entitled “Gateway Transit Hub, Gateway Area Phase
1 (coal yards property), City of Jersey City, County of Hudson, Parcel 203C.

Prepared by GEOD Corporation, Newfoundland, New Jersey.

Paul J. Emiﬁng J'r., Licence No. 371!6

Hag ¥
""'“ﬁvrrﬁ‘:,a’*‘f .y
OrFice
oudiSeder -
16-24 Kanouse Road, Newioundiand, N.J. 07435 OFFICES; mmew.mm (212) 680-7780
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CASE No. 12013
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THIS DEED, made the _/ ,dl day of 22&1\&-[5&& . In the year of our Lord One
Thousand Nine Hungred and Ninety-six (1996),

> ot BUE i 12

BETWEEN CONSOLIDATED RAIL-CORPORATION, a Carporstion of the Commonwealth of
Pennsylvania, having an office at Two Commerte Square, 2001 Market Streét, Philadelphia,
Pennsylvanla, 19101-1419, hereinafier referred to as the Grantor, and NEW JERSEY TRANSIT
CORPORATION, an Instrumentality of the Stata of Now Jorsey, havirig a malling address of One.
Penn Plaza Esst, Newark, NJ 07105, hereinafter fefsrred to asthe Grantee. .

WITNESSETH, thal the' sald Grantor, for and In considerationi of the sum of TWO HUNDRED
SEVENTY THOUSAND DOLLARS ($270,000.00) lawful money of the United States of America, unto
it well and traly paid by the said Graniee, 8t or before the seallng and delivery.of these presents, the
receipl whéreof is hereby acknowledged, Granlor doos by these prasents, renilse, relpase and forever
quilclaim unto the said Granlee, the heirs or successars and assigas of the sald éramea all right, title
and interast of the said Grantor of, in and to the Premises as more particularly described on Exhibit ‘A*
appended hersto and made a pant hereof.

This Deed 1s subject {0 the provisions of an Agreement of Sale by and bdween Consolidated
Rail Corporstion and New Jersey Transit Corporglion dated _/-.ow <o :°°, 277 govemning
apportionment of environmental responsibjiity as belween-Grantor and Gralitee lndudlng Grantge's a«d Emuke's
successors, assigns and grantees,

UNDER and SUBJECT, however, to (1) whatever rights the public may have {o the usa’of any
roads, alleys, bridges or Sireets crossing the Premises, (2) any streams, rivers, creeks and water ways
passing under, across of through the Premises, and (3) sny easements or agreemaenis of récord or
otherwise affecting the Premises, and to the state of facts which a personal inspeétion or accurate
survey would disclose, and to any pipes, wires, poles, cables, culverts, drainage courses of Systers
and thelr appurienances now existing and remaining In, on, under, over, across anid through the
Premises, togeilher wlth the right to mamtam. repalr, renew, replaco, use and remave same.

THIS INSTRUMENT I5 executed and delivered by Granior, and is accepted by Gramae
subject to {lve ‘covenants set forth bslow, which shall be deemed part of the consideration of this
conveyance and which shall run with the land and be binding upon,
and Inure 4o the benefil of, the respective helrs, lagal represeniatives, succegsors and assigns of
Grantor and Grantee. Grantee hireby knowingly, willingly, and voluntarily waives the benefit of any
rule, 1aw, cusiom, or statute of the Slate of New Jersey now or hereafter In force with respect to the
covenants set forth below:

(1)  Grantor shall neithier be liable or obligated to construct or maintaln any fenoe or simitae
strutiure between the Premisés and adjoining land of Grantor nor shall Giantpr be liable or obligated
1o pay for any part of the cost or expense of constructing or maintaining any fence or.similar structure,

TAX REFERENCE: IS INSTRUMENT PREPARED-BY:
Block 2047, Lot 25 on a Robert J. Tracy, Pro| nager
the Tax Maps for the Consofidated Rall Corporation
Clty of Jersey City, Hudson 510 Thomall Street, Suite 390

County, NY Edison, NJ 08837




and Grantes heteby (orever releases Grantor from any loss or damage, direc! or consequential, that
may be cdused by or arise from the lack or failure lo maintain any such fence or similar structure.

2)  Grantee hereby forever releases Grantor from all liabiity for any loss or damags, direct or
consequential, to the Premises and to any buildings or improvements now or hereafler erecled thereon
and to the contents therpof, which may be caused by or arise from the normal operation, maintanance,
repair, or renewal of Grantor's reilroad, or which may be caysed by or arise from vibratlon resulting
from the normal operation, malntenance, rapair or renewal tiiersof.

(3.)  Grantes hereby foraver releases Grantor from any Rability for any loss or damage, direct or
consequential, which-may be caused by or arise from the sliding, shifting or movement of any part of
any adjoining. embankment of Grantor, or by the drainage or seepage-of waler therefrom, upon or Into.
the Premises, or upon, under, or into anything which may be erecled or placed thereom.

{4.)  Grantor shall not bier lishie or aobiigated to provide lateral support for the surface of the
Premises, and Grantee waives all right to ask for, demand, recover or receive any rellef or
compensation for apy'damage that may ba caused by the sfiding, shifting, or movement of any part of
the slope or embankment supporting the Prernises. Grantes shall use due difigence to prévent the
drainage or seapage of. water, or the precipitation of snow or ice, or anything whatever, fram the
Premiseés onto, under or upon the adjolning and sdjacent lands of Grantor.

(5) In the event the tracks of tand of Grantor are: elevaled or depressed, or the grades of any
streets, avenues, roads, lanes, highways or alleys over such raliroad in the vicinlty of tha Premisés are
changed so that they shall pass overhead or undemeath such [racks or land, Of in the évent any grade
crossing Is vacated and closed, Granted farever releases Grantor from all liability for any ioss or
damage, direct or consequential, caused by or arising from the separation or change of grades of such
raliroad or such sireats, avenues, roads, lanes, highways, or alleys, or from the vacaling and closing of
any grade crossing.

(6)  Should a clalm adverss ta the title hereby quitciaimed be asserled and/or proved, no recourse
shall be had against tha Grantor hereln. .

TOGETHER with all and singular the- tenements, hereditaments and appurtenances thereunio
belonging, or In any wise appertalhing and the reversion and reversions, remainder and remainders,
rents, issues and profits thereof; and all the estate, right, tille, Interest, property, claim and demand
whalsoever of R, the said-Granter-as-well-at-iaw a3 in equily or otherwise howsoever of, In and to the
same arxi every parn thereof, UNDER and. SUBJECT and provided as aforesaid.

.TO HAVE AND TO HOLD, all and. singular the sald Premisas, together with the
appurtenzinces, unto the Grantee, the helrs or successors and assigns of the. Grantee, forever, UNDER
and SUBJECT and provided as aforesaid.

THE words "Grantor™ and "Grantee® used hefein shall be construed as if they read *Grantors”
and “Grantees®, respeciively, whenever the sense of this Instrument-so requires and whether singular
or plural, such words -shall be deemed fo include at all imes and in"all cases the heirs, legal
representatives or successors and assigns of fhe Grantor and  Grantee,

IN WITNESS WHEREOQF, the Grantor has caused this indenture (o be signed in its




name and behalf by its Director-Real Estale duly authorized thereunto and has caused ils corporate
:leﬂn‘l te?: be hereunto affixed and attested by its Assistant Sectetary, the day and yéar first above

SEALED and K CONSOLIDATED RAIt. CORPORATION
DELVERED in the 8y:
presence of us:
AW vﬁ&m@ . T —
- Robert W. Ryah,
Direclor-Real
ATTEST:

Assistant Secretary JI

COMMONWEALTH OF PENNSYLVANIA)
' : 88
COUNTY OF PHILADELPHIA )

S1

BE IT REMEMBERED, that on tis __/ 7. day of ﬂ:ﬂ_')__ in the year One
Thousand Nine Hundrad and Ninety-six (1986), before me, the’subscrbaf, a Notary Public for the
Commanwealth and County aforesald, personally appemd.hobm W. Ryen, Director-Real Estate of
CONSOLIDATED RAIL CORPORATION, the corporate Grantor named in the wilhin Instrument, who |
am satisfied Is the person who has signed the within Insirument on behalf of sald Corporation; and |
having first made knpwn 1d. him the contents thereaf, he did ackpowiedge thal he signed, sealed and
delivered the same as such officer aforesaid; that the foregoing Instrument s the voluntaiy act-and
deed of said Corporation, made by virtue of authority from its Board of Directors; and thal the full and
aciual consideration paid or to be pald for the transfer of tile to realty evidenced by the within
Instrumient as such consideration is defined in P.L. 1888, C. 49, Sec. l{c), iIs TWO HUNDRED
SEVENTY THOUSAND Dollars ($270,000.00).

LN
f A
P L .
-+~ Nofary Pubiic w
" i .
NOTARIAL SEAL . N
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CASE NO. 72028
DEED TO
NEW JERSEY TRANSIT CORPORATION
( _ EXHBIT"A"

Hudson County, New JJersey
Parce! 2038, tine Code 0501

MAPS referred to in the description are on file in the office of. New Jersey
Transit Corporafion, One Penn Plaza East, Newark, New Jersey 07105-2246.

BEING a part or portion of the same premises which Robert C. Haldeman, as
Trustee of the proparly of the Lehigh Valley Rallroad Company, Debtor, by
Conveyance Document LV-CRC-RP-2, datect March 29, 1978 and filed and recorded in
the Office of the Secretary of State of New Jarsey on October 12, 1878 _and In the
County of Hudson Registrar’s office on February 11, 1980, granted d@nd conveyed unto
Consolidated Rall Corporation.

ALL THAT CERTAIN piece or parcel of land of the Grantor, being a portion of
the line of rallroad known as the Lehigh Valley Main Line and identifiéd.as Line Code
0501, situate in the Cily of Jersey City, County' of ‘and State of New Jersey, which is
bounded and described In accordance with a Plal of Survey, identified as "GATEWAY
TRANSIT HUB, GATEWAY AREA PHASE 1 (COAL YARD PROPERTY), CITY OF
JERSEY CITY, COUNTY OF HUDSON, PARGEL 2038, SCALE 1° = 8¢/, preparad by
Paul J. Emilius, Jr. PLS, License No, 37186, of the State of New Jersey, and described
as foliows:

EXHIBIT °A” CONTAINS 3 PAGES, OF WHICH THIS IS PAGE 1 OF 3

Rs hillighhd o0 alackd rpg,
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- GE QD corrorarion ~

PHOTOGRAMMETRIC SCIENCES - SURVEY TECHNOLOGIES

Pa 203

Beginning at 2 point, said point being the common corner for Lot 24C, Block 2047 and Lot 25,

Block 2047 and located in the westerly right-of-way line of Communipaw Avenue (60.00 feet) as
it now exists, thence along’ the, westerly right-of-way fine of Commuinipaw Avenue S 43° 05' 53"
E, a distance of 125.56 feet to x point, thence § 60° 56' 08° W a distance of 270 31 feet to a
point, thence, by a cirve, curving to the right, (not tangent o the preceding line), having a radius
of 941,80 feet, an atc length of 306.82 fest, a chord bearing of S 83° 3G' 48* W and a chord
length of 305.46. feet to a point, thence, by a line (not tangent to the preceding arc) N 60° 53' 38*
E, a distance of 246.81 feet to a point, thence N 32° 05’ 45" W, a distance of 23.24 feet to a
point, thence, N 51° 41' 48" E,-—l distance of 55.09 feet to a point, thenco, S 43° 18' 45" E, a
distance of 45.36 feet to a point, thence, N 57° 23* 19% E, a distance of 72.65 ftet to a pomt,
thence, N 50° 46’ 19" E, a distence of 79.08 feet to the point of beginning. Containing 1.121
acres, more or less. Said parcel alsa boing Blotk 2047, Lot 25 in the Hudson County Tax Maps
of the City of Jersey City.

Above described parcel being subject to all publu: ucmty easemenls, recorded and unrecorded, and
slope easements for Communipaw Avenue.

Togother with all right, title and interest that the ownér may have in Commuripaw Avenue.
contiguous to the herein described premises; - .
being the same property as shown on a map-entitled “Gateway Transit Hub, Gateway Area Phase
1 {Coal Yards Prop'eny), City of Jersey City. Cquntyof Hudson, Parcel 2038™.

PWOO Corponuon Newfdundland New Jersey. -

1

Pm r;’;}ﬁmus Je, PLS | Lﬁzﬁi‘m 37186
gl R/

puldl
16-24 Kanause Road, Newloundians, N-J. oms QFFICES  Naw York Caty, New York  * {212) 090-7780
{201) 97-2122 FAX:(201) 838-8433 . Wolleboro, New Hampshire $69-5089

(603)
Fax: {60G) 568-8329
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MTRANSIT i
The Way To Go. John J. Haley, Jr.

Board CI!airman

Shirley A. De_Ubero
CERTIFIEE fiapliectr

RETURN RECEIPT REQUESTED
December 18, 1997 :

Ms. Maureen Dolce, Tax Collector
Jersey City - City Hall

280 Grove Street !
“Jersey City, N. J. 07302

RE: Taxes - Blocks 2020, 2033, Lots 5 & 11

Dear Ms. Dolce:

NJ TRANSIT has become the owner of Blocks 2020, 2033, Lots 5 and 11 by virtue of
the Declaration of Taking dated September 15, 1997.

New Jersey Transit Corporation ("NJ TRANSIT"), an instrumentality of the State of New
Jersey, established pursuant to N.J.S.A. 27:25-4, has acquired the real property within
your municipal boundaries as noted above. Pursuant to N.J.S.A. 27:25-16, property
acquired or used by NJ TRANSIT under the provisions of the Public Transportation ‘Act

of 1979, N.J.S.A. 27:25-1 et seq. is exempt from taxation. In order to qualify for an’
exemption from local taxation, N.J.S.A. 54:4-3.3b provides that:

“Such property shall become exempt on January 1 of the calendar year
next following the date of acquisition, provided that the tax assessor of the
municipalities in which such property is located is given written notice of
the acquisition by certified mail on or before January 10 of said calendar
year next folliwing (acquisition)...”

The referenced property was acquired in order to develop NJ TRANSIT's Hudson-Bergen,
Light Rail Transit System and, therefore, the property is exempt from taxation.

If you have any questions, please do not hesitate to call me at (201) 491-7318.

Sincerely,

Director, Property Management

Attachment

c: Mark Gordon
Suzanne Silverman

One Penn Plaza East, Newark NJ 07105-2246 (201) 491-7000
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JRK:cy NJ Transit-205

Peter Verniero .
Attorney General of New Jersey
Attorney for Plaintiff

Division of Law/Transportation
Richard J. Hughes Justice Complex
Market and New Warren Streets
CN-114

Trenton, New Jersey

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, HUDSON COUNTY

DOCKET No. H.UD - L-7%0\-10

NEW JERSEY TRANSIT CORPORATION,

CIVIL ACTION
a body corporate and politic,

DECLARATION OF TAKING
Plaintiff,
V.

CAVEN POINT REALTY, INC.,
a Corporation of New Jersey; et al,

Defendants.

e s e T Vet et st Y Nd” N Nt Nl Nl N et

Plaintiff, New Jersey Transit Corporation, a body
corporate and politic, hereby declares that:

1. Possession of the land and premises acquired in
fee, along with those rights acquired under any easement,

BK5203P6 1L



described in the Complaint is ﬁereby taken by and for the use of
the New Jersey Transit Corporation.

2. The New Jersey Transit Corporation is entitled to
the exclusive possession and use of the land premises acquired in
fee and is entitled to exercise the rights acquired under any
easement as set forth within the description.

3. Plaintiff is authorized by N.J.S.A 27:25-13 (b) et
seq., to acquire by purchase, lease, gift orlotherwise, or by
condemnation in the manner provided in N.J.S.A. 20:3-1 et seq.,
on the terms and conditions and in the manner it deems proper,
any land or property real or personal, tangible or intangible
which it may determine is reasonably necessary for the purposes
of the corporation under the provisions of N.J.S.A. 27:25-1 et
seq.

4, As to ‘any easement right acquired hereunder, the
owner of record shall retain all other rights to use the property
over which the easement is located, for any legal purpose not
inconsistent, contrary or in conflict with thel terms of the
easement as sét forth within Exhibits “A” and “B”. Maintenance
of the property over which the easement is located shall remain
the obligation of the owner except to the extent stated otherwise
in Exhibit “A”.

‘ 5. The premises hereby taken in fee and/or easement
rights acquired are described in Exhibits “A” and “B”.

6. The estate or interest taken is either a fee
simple absolute, or such lesser interests, or both, as are set
forth in the Exhibits “A” and “B: annexed hereto.

7. The sum of money estimated by the plaintiff to be
just compensation for the taking is § 600,000, which sum is
deposited with the Clerk of the Superior Court.

8. The names and addresses of all condemnees known to
the Plaintiff and the nature of their alleged interest in said

property are as follows: The owner of record of the said land

BKS203P6195



and premises is The owner of record’of the said land and premises
is Caven Point Realty, 1Inc., a Corporation of New Jersey,
address, Agent, Ralph A. Nappi, c/o Nappi Trucking Corp., Route
34, Matawan, New Jersey 07747; other persons and corporations
appearing of record to have an interest in the said land and
premises._, and persons and corporations who have or may claim to
have an interest therein as are known to the plaintiff are Summit
Bank, a Banking Corporation of New Jersey successor to United
Jersey Bank, by name change on July 15, 1996 and successor to
United Jersey Bank/Central N.A., by name change in 1994 and
successor to United Jersey Bank/Franklin State by named change on
July 29, 1988 and further successor to Franklin State Bank by
name change on February 26, 1986, address, 301 Carnegie Center,
Princeton, New Jersey 08543, which, by reason of a mortgage made
by Caven Point Realty, Inc., a Coi',poration of New Jersey, to
United Jersey Bank/Franklin State, dated April 17, 1986 and
recorded in the Office of the Register of Deeds of Hudson County
on April 23, 1986, in Book 3397 of Mortgages, at page 215, and
for the further reason of a mortgage made by Caven Point Realty,
Inc., a Corporation of New Jersey, to New Jersey Economic
Development Authority, a Body Politic and- Corporate dated
September 20, 1985, and recorded in the Office of the Register of
Deeds of Hudson County on September 23, 1985 in Book 3288 of
Mortgages, at page 149, and assigned to Franklin State Bank by
Assignment of Mortgage dated September 20, 1985, and recorded in
the Office of the Register of Deeds of Hudson County on
September 23, 1985, in Book 3288 of Assignment of Mortgages at
page 209, and for the further reason of an assignment of leases
and rents from the owner to United Jersey Bank/Central, N.A.a
Nationél Banking Association, dated May 16, 1994, and recorded in
the Office of the Register of Deeds of Hudson County June 13,
1994, in Book 4737 of Mortgages, at page 325, and for the further
reason of an assignment of leases from the owner to New Jersey

BK5203P6 196



Economic Development Authority, dated September 20, 1985, and
recorded in the Office of the Register'of Deeds of Hudson County
on September 23, 1985 in Book 3288 of Mortgages, at page 200, the
said Summit Bank,a Banking Corporation of New Jersey, has or may
claim to have an interest therein; State of New Jersey, address,
Attorney General’s Office, Collection Section, Justice Complex,
Market aned New Warren Streets, Trenton, New Jersey, which, by
reason of possible Corporation Franchise Taxes due and unpaid to
it by Caven Point Realty, Inc., a Corporation of New Jersey, the
said State of New Jersey, has or may claim to have an interest
therein; Sam Weinreb, Bella Weinreb, Frima Weinreb, Bracha
Ribowsky, Chana Kotler and Zipporah Schwartzman, address 152
Parkville Avenue, Brooklyn, New York and Caven Pointl 1818
Associates, a Defunct New Jersey Limited Partnership, address,
Agent, Robert P. Weinreb, 28 W. 22nd Street, Bayonne, New Jersey,
which, by reason of an Easement Grant from the Owner to them
dated May 31, 1994, recorded in the Office of the Register of
Deeds of Hudson County July 19, 1994 in Book 4751 of Deeds, at
page 284, the said Sam Weinreb, Bella Weinreb, Frima Weinreb,
Bracha Ribowsky, Chana Kotler and Zipporah Schwartzman and Caven
Point 1818 Associates, have or may claim to have an interest
therein; Allwaste Tank Cleaning, Inc., a Corporation of Georgia,
Agent: address, Agent: Prentice-Hall Corp. SYS/NJ, 830 Bear
Tavern Road, West Trenton, New Jersey 08628, which, by reason of
being a tenant, occupant or lessee on the said land and premises,
has or may claim to have an interest therein; City of Jersey
City, in the County of Hudson, a municipal corporation of New
Jersey, address, Clerk, Robert Byrne, City Hall, 280 Grove
Street, Jersey City, New Jersey, 07302, which, by reason of
certain taxes and assessments, duly levied and assessed, and by

BK5203P6 197



further reason of farmland roll-back taxes assessed, or to be
assessed, has or may claim to have an interest therein.

Shirley DelLibero
Executive Directq;

Dated: Q//j‘%”/ Byt

Fra usso, Senior Director
Office of New Rail Construction

~
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Commencing at 8 puim having conrdinotes of North 6816093} Must 61121548 in the New Jersey State Planc
Coordinate Systcm (NADB3), said point being in the enslerly Ine of Caven Poim Road (60° wide), at a paint beme
100.00° west and parallel 1o the filed center line of the main line of the Central Reilroad of New Jersey, filed April 27'
1R&], Running from said point; Theace

AYNSB°27°547F 1444 64" tu 1 point being common comer of Lot 7 and 9 at the north line of Lot 8, ‘Thence

B) N31932°06"W 144.97° along a line common 10 Lots 7 and 9 to a point heing in the smllusrly line of Lot 5 at the
westerly Taking Line. said point being the Point Of Beginning: Thau:e

1) N58°27'54"E 25.00" ulong the common line hetween Lot 5 and 9 to a point in the easterly line of Lot 5; Thence

2) Along the same on a non-tangenl curve to the right having a radius of 5674.65° an arc length of 567.84° being
suspended by a chord having a bearing of N6119°54"E and & distance of 567.60° to a poiut being the in the common
line between Lots 11 and 1), Thence

1) Along the same N64°11°54"E 410.39° lo o paint at the nartheaterly comer of Lot 11; Thence

4) Along the common line of .ot 11 and 5, along a non-tangent curve to the left having o rudius of 361.00° an are length
of 129.21" being suspended by a chord having a bearing of N0U"42°49"E and & length of 128.52° to a point in the
dividing line between Lot 11 and 13; Thence

5) Along the nontherly ot tine of Lot 11 and the suutherly tine of Lots 13 and 3, $64”11°S4™W 467.77" 10 2 point in the
dividing line between Lots 3 and 11; Thence

6) Along the samg¢ on a curve 10 the left having a radius of 5789.65° und an arc length of 170.34 to a point common to
lots 12, 11, 9 and 3, ‘Thence;

7) Along a line common 1o Lots 12 and 11 $09°05° 18" 10.54" 10 a comur in the samic; ‘thence

8) Along the same S61°39°14"W 179 87" 10 a pont being common to Black 2033 Lots 12 and 11, Block 2020 fols 5
and 10; Thence

9) Along the common line of Lot S and 10, $59°10°27"W 250 06" 10 the afore mentioned tuking line; Thenee

10)  Along the taking line S31°32°06"E 103.92" 10 a puint in the common lins between lois $ and 9, 1o the Point of
Begintung,

CONTAINING 2,643 AC MORE OR LESS
LOT NUMBERS REFER TO THE N.J. STATE DRESIGNATIONS, REARINGS REFER TO N.J.S.P.C.S. (NADHE3)

‘THIS DESCRIPTION 1HAS BEFN PREPARED IN ACCORDANCE WITH A SURVEY RY GEOD CORPORATION

| EXHIBIT A

PARCTL ARFA  2R4VAC FASEMENTS 2908

AREA G TAKING 2 643AC

REMAINING PARCFL ARLEA 010 8F AC

M TR ANS'T PROPERTY PARCEL MAP

PARCEL No 208 DATR July 17 1997

J'f OWNER CAVEN POINT RLALTY

HUDSON-BERGEN BRI OCK No  2020,201% LOY No : S&11
[.IGHT RAIL TRANSIT SYSTEM | ¢ty OF JLRSEY CITY HUDSON €O, N J

8k5203P6199
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NJT HUDSON -BERGEN
LIGHT RAIL TRANSIT SYSTEM
PARCEL 205
CAVEN POINT REALTY, INC.

PLEASE REFER TO A PARCEL MAP THAT WAS FILED IN THE MAP
ROOM OF THE HUDSON COUNTY REGISTER'S OFFICE ON AUGUST 5, 1997
UNDER MAP NO. 3631

- EXHBIT B

BK5203P6200



GLOEDE VERIFIED STATEMENT



BEFORE THE .
: SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-167 (Sub-No. 1190X)

CONSOLIDATED RAIL CORPORATION - ABANDONMENT EXPEMPTION
IN HUDSON COUNTY, NJ

VERIFIED STATEMENT OF RAYMOND GLOEDE

® I, Raymond Gloede, being duly sworn and upon my oath, submit this Verified
Statement in response to the Answer of Eric Strohmeyer and James Riffin (the
“Offerors™) to the Surface Transportation Board’s August 12, 2009 Show Cause Order in
the above captioned proceeding (the “Answer”).

1. I am employed in the Transportation Department of Consolidated Rail
Corporation (“Conrail”) as the Assistant Superintendent for Conrail’s North Jersey
operations, a position I have held since 1999. Prior to my current position, I have held
various positions in Conrail Transportation dating back to 1974 when I joined Conrail. As
Assistant Superintendent, I report to the Transportation Superintendent and assist him in
managing Conrail’s train operations throughout Northern New Jersey. In that capacity, [
am completely familiar with the routing and frequency of trains on the various main lines
and industrial lead tracks and where customers are located along those rail lines and how
and when they are provided rail service. I am also familiar with Conrail’s specifications
(which comport with general railroad industry standards) for installing switches.

2. I am familiar with the Answer specifically with respect to the proposal of
the Offerors to locate a transloading facility either through installing a switch on the
National Docks Branch (“National Docks”) (just west of Linden Avenue in Jersey City)
or through installing a switch on the Bayonne Industrial Track immediately to the north
of its connection to the National Docks at around Mile Post (“MP”) 4.20 on the Line.
Neither of these proposed switches are feasible from either an operational and/or
engineering standpoint.

3. The National Docks is a main line of Conrail that operates between Upper
Bay just east of Conrail’s Oak Island Yard, Conrail’s major hump yard to CP Croxton
where it connects to other main lines. It is a single track line that connects a significant
amount of rail traffic flowing in both directions. It also is the main connection to a
number of industrial tracks, including the Greenville Yard Lead, the Tropicana Lead and
the lead track to the Port Jersey Railroad. It also is the main route for CSX intermodal
trains to the Port of Newark, New Jersey. Essentially it is a through route for major rail



traffic between Oak Island and points east and north. Traffic flows in both directions but
trains are often held on signal indication at CP Green or CP Croxton for extended periods
of time to allow trains to clear the single track from the other direction. The National
Docks does not have, nor to my recollection has it ever had, any switches directly -
connecting it to any rail customers. To switch a customer directly from the National
Docks would tie up the line for lengthy periods while the customer was being switched.
Such an operation would disrupt train operations for a good portion of Conrail’s North
Jersey operations, which are already extremely congested. It would not be operationally
advisable, if even doable.

4, The other proposal for a transloading facility is to install a switch on the
Bayonne Industrial Track where it connects to the National Docks near MP 4.2 north of
Chapel Avenue. The same issues raised in paragraph 4 apply if this proposed facility
were served from the National Docks. If the traffic were to be routed over the Bayonne
Industrial Track it would still be fatally flawed. The portion of the Bayonne Industrial
Track where the Offerors propose to install a switch constitutes what is called an “S” or
reverse curve. The “S” stands for “snake” because the track curves in one direction and
then in the other. While it is not a pronounced “S” curve, the aerial map attached to
Robert W. Ryan’s Verified Statement clearly shows that it is not run in a direct line but
contains two curves. Railroad engineering requirements are very strict about how much
tangent (straight) track there should be between curves before a switch can be installed
between the curves. From my field observation of the track, there is insufficient tangent
to accommodate a switch on this portion of the Bayonne Industrial Track and still comply
with Conrail’s engineering standards. There may be other issues having to do with the
curvature of the loading tracks but I understand that no track layout was submitted by the
Offerors to make that judgment. I will note that in respect to other potential track
configuration issues, I observed that there is an elevation change to the south of the
track that would preclude or hinder the installation of a siding and there appears to be
insufficient room for a transloading facility to the north because of the proximity of the
New Jersey Light Rail Operation. In summary, Conrail would not support a transloading

operation at this location. '
o

Flo /0T
Raymond Gloede
Assistant Superintendent
Conrail

611 Delancy Street
Newark, N.J. 07105



